PLOWING YOUR WAY INTO ENVIRONMENTAL
LIABILI'TIES IN SOUTH FLORIDA
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M/V ELPLS
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ANNUAL NUMBER OF SPILLS
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m Oil B Chemical B Unknown/Other

Includes: Spills reported under 100 gallons

Excludes: Chemicals, non-marine transport spills, USN ships, recreational vessels, and pipeline spills.

Source: United States Coast Guard




MAJOR & MEDIUM OIL SPILLS PER
BILLION TONS OF OIL SHIPPED

1986 193? 1933 1939 1950 1991 1992 1993 1994 1995 1996 1997 1998
nTrendlme E

Includes: Oil Spills of 10,000 gallons or more from regulated vessels and marine transportation -related facilities.

Excludes: Chemicals, non-marine transport spills, USN ships, recreational vessels, and pipeline spills.

Source: United States Coast Guard
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AGE OF OPERATOR

Source: NOAA



RESIDENTS vs. VISTORS
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II. LEGISLATIVE CONTEXT

ffldd b d OB EALLS

_—_

DEREEELE




(CWA)

(CERCLA)

(NMSA)




Area To Be Avoided
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Protect natural resources and educate the
public regarding the marine environment
as well as manage human uses of the
area.

Make the public whole for damages to
natural  resources by  requiring
responsible parties to pay for the losses
they cause.




Lack of Suitable Resources
No Organization/Infrastructure

Poor Incident Management

No Contractual Response Capability

No Legislative Guidelines




Strict Planning Guidelines
National OSROS
Incident Command System

Sufficient Response Resources

Extensive Incident Management




Liability
Claim Components
Remedial

Detfenses

Judicial Application




312 VERSUS 307
(NMSA)

Section 312

Larger Injuries
Natural resource damage assessment and claim development.

Present claim: settle or file suit in U.S. District Court.

Section 307

Smaller Injuries
No natural resource damage assessment.

Submit notice of violation (NOVA): pay full amount,
compromise or hearing before an Administrative Law Judge.
19




Liability for Natural Resource Damages:

Response Costs

Damages Resulting from the Destruction
of the Sanctuary Resources




Damage Assessment Costs
Monitoring Costs

Enforcement Costs

Primary Restoration Costs

Compensatory Restoration Costs




Liability for Civil Penalties: “307 Penalty”’

16 U.S.C. §1437(d)




Seagrass Damage

Living Coral Damage

NOVAs (Notice of Violations)




Source: NOAA
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III. RESTORATION

Source: NOAA




Primary Restoration

Compensatory Restoration




WHY PRIMARY RESTORATION
IS IMPORTANT

Benefits of
Interim Lost Restoration
Resource Services

Baseline
Service
Level
Total

Resource

Services
Time

>
Incident Primary Full Recovery Full
Restoration with Restoration Natural

Begins Recovery

29



Natural Resources

Real or Personal Use

Subsistence

Revenues

Profits & Earnings Capacity

Public Services




(Damages Cont.)

Interest on unsettled claims begins 30

days alter presentation of claim «to
responsible party.




Emergency Restoration, 1f warranted

Technical Injury Determination

Primary and Compensatory Restoration Plan

Monitoring Plan
Cost Out Components of Claim

Present Demand to Responsible Party
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Source: Marine Resources, Inc.
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Courts  will the statutory
provisions liberally to effect the remedial

purpose

Goal 1s therefore provisions
not punitive




Act of God
Act of War

Act or Omission by a 3™ Party

Injury was Authorized by Federal
or State law

Injury was Negligible




Is there Jurisdiction to Present a Claim?

e Vessel Properly Identified?
e Operator Properly Identified?

ne Loss Properly Identified?




(Continued)

Was the Channel or Waterway Properly
Marked? Potential 3 Party Claim.

Was the Resource Properly Marked?
Was the Activity which caused the Loss

Permitted or Authorized by the
Government?

Did the Loss Occur Due to an Act of
God?

Did the Loss Occur due to an Act of
War?




(Continued)

Was the Resource Already Injured or Destroyed?

Was the Resource Injured or Destroyed by the Vessel
in Conjunction with Another Vessel(s)?

Is there Statutory Authority for the Government to
Seek the Damages it Claims?

Are the Damages Claimed Directly Related to
Repairing the Loss or Compensating the Public for the
Loss?

Were the Techniques used to Formulate the Primary
and Compensatory Restoration Plans “Generally
Accepted” as Reliable 1n the Relevant Scientific
Community?




Was the Underlying Data Used to Formulate the
Primary Restoration and Pubic Compensation Plans
Accurate?

Does the Primary Restoration and Compensation
Plans take 1nto Consideration the Financial
Resources of the Responsible Party?

Is the Restoration Plan Beneficial to the
Environment?

Is the Restoration Plan Practical and Feasible from an
Environmental and Engineering Standpoint?

Has the Public Visited the Resource which has been
Injured or Destroyed?




Two NOAA cases involving HEA




In both the Salvors and GLD cases, the court
concluded that HEA 1s appropriate to determine
compensatory project scale when:

In both cases awarded full (>99%) compensatory
claim based on HEA calculation.




V. INSURANCE CONSIDERATIONS




Responsibilities Under:
OPA 90
CERCLA
State O1l Pollution Liability

State Toxic Waste Laws




Removal Costs...
Including the expenses of actions

taken by virtually any agency of
the Federal, State, or Local
Government to avert or mitigate
a spilll.




Underwriters’ Response

Limit Coverage for Environmental Damage




(Continued)

Exclude Coverage for Environmental
Damage




To Deny or Not Deny Coverage,
That 1s the Question

Does the Policy Exclude or Limit an Environmental
Damages?

Did the Loss Occur Outside of the Policy’s Navigation
Restrictions?

Was the Policy’s Manning Requirements for the Vessel
Complied with at the Time of the Loss?

Was the Operator a Named Insured, Additional Insured
or Authorized Operator Under the Policy?

Did the Insured Fail to Avert or Minimize the Loss?

Did the Insured Provide Proper Notice of the Loss?




Source: NOAA
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