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13 June 2019


Building Policy
Ministry of Business, Innovation and Employment
PO Box 1473
Wellington 
By email: building@mbie.govt.nz


SUBMISSION on 
Building system legislative reform discussion paper


1. Introduction 

Thank you for the opportunity to make a submission on the building system legislative reform discussion paper. This submission is from Consumer NZ, New Zealand’s leading consumer organisation. It has an acknowledged and respected reputation for independence and fairness as a provider of impartial, and comprehensive consumer information and advice. 

Contact: 	Aneleise Gawn 
Consumer NZ
Private Bag 6996
		Wellington 6141
		Phone: 04 384 7963
		Email: aneleise@consumer.org.nz


2. General comments 

Consumer NZ agrees there are significant problems in the building sector and welcomes legislative reform to address these issues. 

We support proposals to improve regulation of building products and methods (part 2 of the discussion paper). We also support increasing the maximum financial penalties (as proposed in part 6). 

The main focus of our submission is on the proposals in part 4 related to guarantee and insurance products. We have long advocated for mandatory insurance to improve the operation of the market and enhance consumer protection. 

We consider a mandatory insurance scheme would help ensure builders take responsibility for the quality of their work and would significantly strengthen protection for consumers in the event problems arise. 

We have also included comments on the occupational licensing of engineers.  




3. Answers to specific questions

Question 4.1: Do you support the proposal to require guarantee and insurance products for residential new builds and significant alterations? 

We support the proposal to require guarantee and insurance products for residential new builds and significant alterations. 

We continue to receive complaints from consumers about poor quality and incomplete building work. A major issue for consumers is the difficulty of getting redress when these situations occur. Mandatory insurance would help address this problem. 

If private insurers are not prepared to enter the market, or provide appropriate products, we consider the government should intervene. Australia’s experience suggests that guarantee and insurance products need to be government-backed.    

Question 4.2: Do you think homeowners should be able to actively opt out of having a guarantee and insurance product?

Our preference is for a mandatory scheme. However, we acknowledge there may be limited circumstances (such as owner-builder situations) where it is reasonable for the consumer to have the choice to opt-out. 

We consider the benefits of a mandatory system include the following: 

· It avoids the risk of builders advising customers the insurance is unnecessary to make their quote appear more competitive and undercut others tendering for the work.  

· It is more likely to keep premiums at an affordable level by spreading risk over a bigger pool (the more people who take out the insurance, the lower the cost to consumers). 

· Builders who are unable to get a guarantee or insurance product because they have a poor reputation will not be able to build. This will help lift standards in the industry. 

· Subsequent owners of a property will have the benefit of the insurance for the proposed 10-year period. According to CoreLogic, the median length of time properties are owned is 7.4 years. In 2007, it was only 3.8 years.[footnoteRef:2]  [2:  See https://www.corelogic.co.nz/news/how-long-do-owners-hold-their-properties#.XP8AvIgzZPY] 


· It would help bring consumer protection standards in line with those that exist in other countries, such as Australia, where mandatory insurance requirements are in place. 

Question 4.3: Should there be conditions on when homeowners are able to opt out? What should these conditions be? 

We consider the situations when homeowners can opt out and the conditions that apply should be clearly defined in legislation. 

At a minimum, information about whether the work is covered by a guarantee or insurance product and the details of the product, should be placed on the land information memorandum (LIM). 

A declaration the consumer understands the risks of proceeding without cover should also be required. 

Consumers must have access to good information and advice about the products available and, in situations where they can opt out, the risks of doing so. Resources will therefore need to be available to provide this support. It will not be appropriate for this information to be provided by the builder. 

Question 4.4: What types of buildings do you think should be required to have a guarantee and insurance product? 

We agree the requirement should apply to all residential buildings, including high-rise apartments and the residential parts of mixed-use buildings. 

Question 4.5: What threshold do you think the requirement for a guarantee and insurance product should be set at? 

Of the options proposed, we consider $30,000 is the most appropriate. Given building work worth $30,000 or more is regarded as significant enough to require a written contract, it’s also reasonable to require a guarantee and insurance product. 

We note other jurisdictions that require insurance may set the threshold at a lower level. For example, most residential building work done in Queensland, Australia, valued at more than $3300 requires home warranty insurance.[footnoteRef:3]  [3:  See https://www.qbcc.qld.gov.au/home-warranty-insurance/home-warranty-insurance-explained] 


We do not consider a threshold of $100,000 would be appropriate. Complaints we receive often involve building work, such as bathroom or kitchen or fit-outs, below $100,000. We consider this type of alteration should be covered. 

The costs of remediating sub-standard work, even for work below $100,000, can be substantial. We therefore consider better consumer protection would be achieved by a $30,000 threshold.
 
An argument advanced against setting the threshold at $30,000 is that it may limit the number of builders available to undertake alterations if they cannot get insurance. We do not consider this is a strong argument. If the private market fails to provide appropriate products, government intervention will be required. 

Question 4.6: Do you have any views on the minimum standards that should be set for a guarantee and insurance product? For example: the type of product, the types of events that are covered, the minimum level of cover, the period of cover, the nature of redress, the maximum claim value, dispute resolution processes, the ability to transfer to new owners. 

We consider introducing minimum standards is essential to ensure consumers have adequate protection. 

For these standards to be effective, we consider standard form insurance contracts would also need to be brought under the Fair Trading Act’s ban on unfair terms. The industry is largely excluded from this ban, allowing contracts to be offered with terms that significantly disadvantage consumers.  

Minimum standards for guarantee and insurance products will need to specify the cover to be provided, timeframes for lodging claims and dispute resolution processes. We consider cover for critical building elements should be uncapped. 

We also consider standards for cover and claim values would need to be set higher than those that exist in guarantees currently available in the private market. We are concerned the level of cover offered by these products would be insufficient to protect consumers. 

For example, we recently received a complaint from a Consumer NZ member who contracted a Master Builder and purchased a Master Build guarantee for “peace of mind” when building a new home. The agreed cost for the build was just over $1.1m. However, the build did not go according to plan and the builder’s work was substandard. 

The consumer wanted to terminate the builder’s contract but said this process was subject to a lengthy delay as he required the permission of Registered Master Builders under the terms and conditions of the guarantee. On termination, the consumer had paid $690,000 to the builder and had $410,000 left to pay under the contract. 

Another Master Builder assessed the property and advised $280,000 of remedial work was required on top of an additional $695,000 to complete the property to the agreed standard. 

When the consumer claimed on his Master Build guarantee, he was frustrated to find he was only entitled to $140,000. This left him nearly $420,000 out of pocket (excluding legal fees). He said the guarantee “was simply not worth it”.

Changes to the Master Build guarantee have since increased cover to 20 percent of the building contract (up to a limit of $500,000) for non-completion, including remedial works. This is in line with other products. However, even if the consumer held this guarantee, the maximum he’d be entitled to would be $220,000, leaving him out of pocket by close to $340,000.

Question 4.7: What financial and prudential requirements do you think should be placed on providers to ensure there is a continuing supply of guarantee and insurance products? For example: reinsurance or other insurance backing, solvency, auditing requirements, security and prudential requirements. 

We consider robust requirements should be placed on providers to ensure consumers are not left exposed.   

The recent liquidation of CBL Corporation illustrates the need to have comprehensive requirements. As many as 10,000 people with Homefirst 10-year building guarantees were left exposed when CBL was put into liquidation.   

Question 4.8: If residential new builds and significant alterations are required to have a guarantee and insurance product, what do you think the impacts will be? 

Consumers will be better protected if building work is required to be covered by guarantee and insurance products. 

We also consider a mandatory guarantee scheme would improve the overall quality of work in the industry by putting builders who consistently perform substandard work out of business.

Question 4.10: How long do you think the transition period for guarantee and insurance products needs to be to ensure providers, builders and BCAs are prepared for the changes? 

We consider the maximum transition period should be two years. 

Question 4.13: If the government decides to limit BCA liability, do you support the proposal to place a cap on BCA liability? 

We do not support any changes to BCA liability until satisfactory insurance and guarantee products are available to consumers. 

4. Other comments

Occupational licensing of engineers 
We support stronger regulation of engineering work, especially where the risks are high, and would like to see a framework developed that ensures strong accountability, governance and leadership. 

While much of the engineering proposal has merit, we consider there are aspects that are too complicated and would lead to two parallel systems, as there are engineers working in many fields outside of building and construction. 

If the proposal is implemented as it stands, Engineering New Zealand would need to operate a parallel regime for engineers who work in the fields of hydro, water supply and sewage, electrical, mechanical (including heavy vehicles.), chemical engineering etc.

We agree there are issues with the Act that need to be addressed and the suggestion to replace it is good. However, we consider the proposed arrangements are overly complex. 

While regulation is necessary, the current building regulations are complicated and not well understood by consumers. Adding further complexity is, in our opinion, not the way to make the building industry function better. We consider having both licensing and certification is likely to add to the complexity of the system. 

[bookmark: _GoBack]We would prefer to see a simpler system developed. 


Thank you for the opportunity to make a submission on the discussion paper. If you require any further information, please do not hesitate to contact me. 

Yours sincerely
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Sue Chetwin
Chief Executive
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