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Introduction 

 

Directors and officers are exposed to risk of liability when engaging in their formal duties 

as a part of the management of the company. Many companies have taken out a directors 

and officers’ insurance (“D&O Insurance”) to cover the risk associated with the manage-

ment profession. Over the years, Moalem Weitemeyer has been involved in several liability 

cases, where claims have been raised against the management of companies. When repre-

senting management, in practice this is often done in close collaboration with the manage-

ment member's insurance company. 

 

Recent developments in the D&O Insurance market have, however, made it more difficult 

for companies to take out the D&O Insurance with adequate coverage at acceptable premi-

ums. Accordingly, an increasing number of companies have resolved to indemnify the man-

agement from claims against the management, typically as a supplement to a D&O Insur-

ance. In this newsletter, we look into the implications of such indemnification, including 

the requirements for establishing indemnification, and other remedies available. 
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Duties and Obligations of Management in general 

 

Directors and officers have a wide range of statutory duties and obligations according to the 

Danish Companies Act. Among other things, they consist of the following: 

 

• an obligation to exercise care and diligence; 

 

• a duty to exercise their powers and their duties in good faith in the best interests 

of the company and for a proper purpose; 

 

• a duty to avoid conflicts of interest between themselves and the company; 

 

• a duty to disclose personal interests and not to improperly use their position or 

information; and 

 

• ensure that the company's capital resources are sound at all times, including hav-

ing sufficient liquidity to meet the company's current and future obligations. 

 

The D&O Insurance will usually cover directors and officers for damages and defense costs 

as well as other related costs incurred due to claims against them. The claims against mem-

bers of the management will typically be raised by either the company itself, the sharehold-

ers, regulators, or creditors.  

 

If a member of the management is found to have breached the statutory duties and obliga-

tions and the legal basis of liability is present, the member of the management may be or-

dered to pay damages to e.g. shareholders or to pay a fine to a regulatory authority. This 

amount will be in addition to the management’s own legal costs and the legal costs of the 

regulator or the injured party who raised the claim.  

 

The standard of liability applicable in Denmark, the costs of defense against claims and the 

resulting financial implications may be very different in other jurisdictions, thus making it 

essential to have appropriate coverage in place in the relevant jurisdictions. Also, while 

claims in Denmark are generally directed against the company, the risk of personal liability 

for management, especially in other jurisdictions, make it even more important to consider 

appropriate coverage.  
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Directors and Officer’s Liability - recent Developments 

 

The general development of the D&O Insurance market has made it more difficult for com-

panies to take out D&O Insurance that includes the necessary coverage and at a reasonable 

premium. 

 

As a result, the management in an increasing number of large companies have in several 

cases proposed as a part of the general meeting to adopt a possibility for the company to 

resolve to indemnify present or former members of the management as an alternative or 

supplement to the D&O Insurance. 

 

The management of the companies in question have explained that the background for the 

proposal is that the D&O Insurance coverage for management liability cases is not high 

enough and does not provide adequate coverage of the risk assumed by the management. In 

order for the D&O Insurance to be attractive and meaningful for the management and the 

company, there must be coherence between the premium paid and the coverage offered. 

 

It has thus been the opinion of the management in several companies that the coverage 

offered has been far from sufficient. This has especially been an issue for large companies, 

e.g. listed companies in the banking sector and in the insurance industry, which are exposed 

to risks to a greater extent. 

 

The need for adequate coverage under the D&O Insurance is not solely a question of provid-

ing better protection for the management, but it is also considered to be necessary in order 

for large companies to attract and retain the most skilled employees, who are exposed to 

greater risk as a consequence of their positions and duties. 

 

 

Implications of the Decision to Indemnify Management 

 

The indemnity typically implies that the costs of defense against claims raised against mem-

bers of management and damages etc. awarded to a claimant are paid by the company to the 

extent that is not covered by a D&O Insurance. This includes both the ongoing costs and 

the final costs, damages etc. once the case is settled with certain limitations, e.g. in relation 

to criminal acts. Further, members of management should be compensated for any tax pay-

able by them, since when the company undertakes to pay said expenses, damages etc. are 

taxable as income, as opposed to coverage under a D&O Insurance. 

 

The decision to indemnify management must, in respect of the board, be made by the gen-

eral meeting, since the indemnification is likely to be considered part of the remuneration 

package available to the board. Further, in listed companies, the decision should be in 
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accordance with the remuneration policy, which may have to be amended as a consequence 

of this. 

 

 

Legal Extent of granting Discharge 

 

In a Danish context, a D&O Insurance often proves useful in case of bankruptcy of the 

company, since, as stated above, claims in Denmark are generally first brought against the 

company, and against management only in the event that the company is unable to pay. 

 

As any indemnification provided by the company is only of use in case the company is 

actually able to pay, an indemnification may thus always be sufficient to provide adequate 

coverage for management, unless the undertaking by the company is supported by a third 

party, e.g. a major shareholder. 

 

Further, the company, represented by its shareholders at the general meeting, may under 

mandatory Danish law resolve to raise a liability claim against the management of a com-

pany for any breach of the management’s duties causing damages and losses for the com-

pany. This is also the case when the shareholders at the annual general meeting have granted 

discharge to the management, if later it turns out that management has not provided infor-

mation with respect to the matter giving rise to the claim, which materially is considered 

correct and adequate. Danish courts have shown that they are willing to interpret this ex-

ception broadly, and a general discharge of liability may thus have a very limited legal ef-

fect. 

 

It should be noted that the discharge will likely be considered as an integrated part of the 

company’s remuneration policy, and as such will have to be adopted by the shareholders at 

the general meeting. 

 

In addition, any discharge granted to the management of a company does not prevent any 

subsequent bankruptcy estate from raising liability claims against the former management. 

The bankruptcy estate is thus entitled to raise liability claims for damages within 24 months 

after the general meeting’s decision to grant discharge to the management for any loss suf-

fered as a consequence of the management’s liable actions. The same applies for creditors 

and third parties who are also not bound by the general meeting’s decision to grant dis-

charge. In cases where the company is insolvent, D&O Insurance has proven very useful 

for members of management. 

 

However, the indemnification can give the board members an extended protection from 

third party claims directed against the management personally, including claims by individ-

ual shareholders, especially outside of Denmark. This is especially the case with respect to 
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major companies with an international shareholder base and/or operations in different juris-

dictions, where the company is likely to remain solvent, but where the costs by members of 

management of defending against legal actions initiated against them and the financial out-

come thereof may be devastating. 

 

The advantages of granting discharge to management as a supplement to obtaining a D&O 

Insurance are therefore that large companies avoid paying expensive premiums for an in-

sufficient insurance coverage, which may not reflect or take the company’s actual risk pro-

file into consideration. On the other hand, the general meeting’s decision to grant discharge 

does not without exceptions prevent stakeholders from raising liability claims against the 

management and should therefore not be considered as full insurance coverage for the man-

agement, but should be seen as a supplement to D&O Insurance. 

 

 

Our Comments 

 

We expect the trend of at least large companies granting indemnification as a supplement 

to D&O Insurance will continue. However, D&O Insurance will likely continue to play a 

major role, especially due to the protection provided in case of bankruptcy. When used 

carefully, however, an indemnification by the company is a useful and beneficial way of 

bridging a gap between protecting management from personal, devastating claims and en-

suring that this can be done on reasonable terms. 

 

In this connection, it is important to keep in mind that despite a high insurance premium in 

some cases, there are still many benefits of a D&O Insurance. Although in Denmark there 

is not traditionally a distinctly strict management responsibility for members of the man-

agement of a company, a D&O Insurance provides security for all parties in connection with 

a potential dispute. The insurance usually covers both the Executive Board and the Board 

of Directors. This benefits all parties in that it ensures that there is coverage, regardless of 

who is finally made responsible, and in that the possibility of the two governing bodies 

going against each other during a trial is avoided. 
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If you have any questions or require further information regarding any of the above, 

please do not hesitate to contact us: 

 

  

 

 
Thomas Weitemeyer  

Managing Partner  

thomas.weitemeyer@moalemweitemeyer.com 

 Henning Hedegaard Thomsen 

Partner      

henning.thomsen@moalemweitemeyer.com 

 

 

  

Søren Degnbol Bech    

Associate        

soeren.bech@moalemweitemeyer.com 

  

    

 

 

 

 

 

 

 

 

 

 

The above does not constitute legal counselling and Moalem Weitemeyer does not warrant 

the accuracy of the information. With the above text, Moalem Weitemeyer has not assumed 

responsibility of any kind as a consequence of any reader’s use of the above as a basis for 

decisions or considerations. 

 

This news piece has been produced in the English language only. Are you a client or a 

prospective client, and should you require a Danish version, please email us at 

news@moalemweitemeyer.com with a link to the article that you would like to request to 

receive in Danish, and we will attend to your request without undue delay.  

mailto:news@moalemweitemeyer.com

