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Introduction 

In the past few years, many large land use development projects have 
gone forward in conjunction with a community benefits agreement (CBA).1 
Several CBAs have improved the development process by engaging the 
affected communities, incorporating a wide range of community benefits, 
and building support for large projects that are often highly controversial. 
However, the success and prominence of past CBAs has led to widespread, 
unconsidered use of the term, diluting the tool’s effectiveness—and in some 
cases actually working against the values advanced by successful CBAs.

This article hopes to clarify the term CBA by proposing a definition that 
would limit its use to describing agreements that reflect the essential values 
of past CBAs: inclusiveness and accountability. Inclusiveness here refers to 
the process through which a CBA is negotiated, and accountability refers 
to the outcome—in particular whether CBA commitments are specific and 
legally enforceable.

Encouraging careful use of the term CBA is much more than an abstract, 
academic effort. As is vividly illustrated by recent New York processes de-
scribed in this article, the CBA concept is at risk of being co-opted and 
utilized to develop support for controversial projects, without providing 
the independent legal enforcement rights and community engagement that 
are hallmarks of successful CBAs. An agreement or document that does not 
replicate these key attributes of past CBAs should not gain credibility from 
association with them, even simply through terminology.

Part I of this article2 discusses the values of inclusiveness and account-
ability, proposes a definition of the term CBA, and discusses three recent 
New York agreements that have been called CBAs but that appear to hin-
der, rather than advance, these values. This section also looks at the proper 
roles of elected officials in CBA negotiations.

Part II of this article discusses the shortcomings of reliance on govern-
mental enforcement of community benefits commitments and explores 
various mechanisms for private enforcement, including private CBAs and 
a range of alternative mechanisms.

Tying together parts I and II of this article is an emphasis on legal en-
forceability of community benefits commitments. When developers and 
local government entities place importance on a commitment another 
party is making, they rightly demand that the commitment be set forth, 
with specificity, in a document they can enforce. Many community groups 
are now demanding that commitments made to them be treated with the 
same seriousness and accountability, reasoning that a “handshake deal” is 
not a deal at all.3

When promises are not enforceable, community groups that care about 
those promises are justly skeptical as to whether they will be kept—and 
are wise to take that into account when considering whether to support or 
oppose a project. This concern has been part of the impetus toward CBAs, 
which are only one of several viable legal mechanisms that can create pri-
vate enforcement rights with regard to community benefits commitments.

3058-035_04_Gross.indd   36 4/11/2008   3:02:37 PM



Community Benefits Agreements 37

During a CBA negotiation, many issues arise that would benefit from 
additional analysis and attention. These include: whether a CBA coalition 
should have an official structure;4 best approaches to drafting language 
binding contractors, subcontractors, tenants, and successor landowners in a 
development project;5 optimal monitoring, dispute resolution, and enforce-
ment techniques;6 and procedural changes to the development process that 
will increase inclusiveness and accountability.7 Perhaps future commenta-
tors will build on the scholarship contained in this special issue to explore 
these and other aspects of CBAs and the development process.

I. CBA Definition and Values

Various players in the development process, including elected officials, 
community advocates, developers, and the media, have used the term 
CBA to mean different things in different contexts. This widespread aware-
ness of the term and the tool itself is likely due to the success and widely 
publicized nature of the early Los Angeles CBAs.8 Community-based or-
ganizations sometimes use the term to describe any community benefits 
outcome for which they have successfully campaigned—perhaps because 
of the similarity of a coalition-based community benefits campaign to past 
CBA campaigns, or perhaps because they drew initial inspiration from past 
CBA campaigns.

In addition, local government officials and developers sometimes use 
the term CBA to describe any set of community benefits commitments on 
which they agree. A charitable view is that this is a convenient term for 
commitments of interest to the community; a less charitable view is that 
project proponents hope to fill the political space a community-driven CBA 
campaign would occupy, thus easing project approval and marginalizing 
opposition.

This article discusses as a CBA, and the author urges that the term CBA 
be reserved for, only those agreements that meet the following definition:

A CBA is a legally binding contract (or set of related contracts), setting forth 
a range of community benefits regarding a development project, and result-
ing from substantial community involvement.

The elements of this definition are discussed below. CBAs that satisfy the 
above definition promote the core values of inclusiveness and accountabil-
ity.9 While the traditional land use approval process may also reflect those 
values to some degree, the nationwide interest in CBAs10 demonstrates a 
substantial level of public dissatisfaction with existing processes.

A. Inclusiveness, Democracy, and Accountability

Inclusiveness here means that the CBA negotiation process provides a 
mechanism to ensure that a broad range of community concerns are heard 
and addressed prior to project approval. Although some cities do a good 
job of seeking and responding to community input, many do not. Com-
munity-based organizations often assert that low-income neighborhoods, 
non-English-speaking areas, and communities of color have little voice in 
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the development process. Laws concerning public notice and participation 
are sometimes poorly enforced, and official public hearings are often held 
during the workday.

In short, few observers would argue that the views of individual mem-
bers of the public, speaking during open sessions of public hearings, have 
a lot of influence on ultimate development decisions. The CBA negotiation 
process helps to address these problems by providing a forum for many in-
terests in an affected community to be addressed through real, substantive, 
detailed negotiations—a process not remotely replicated in public hearings 
or through the media.

While there is of course no guarantee that private community groups 
wanting to negotiate a CBA are in fact reflective of the community, several 
real-world factors might minimize this concern. Only a broadly inclusive 
coalition, composed of organizations whose views carry some weight with 
the governmental decisionmakers, is likely to have any success persuading 
a developer to negotiate with it. Elected officials presumably are unlikely 
to care about the views of unrepresentative, self-interested organizations. A 
CBA coalition has every incentive to bring in as many community interests 
as possible, again in order to build leverage.

In addition, the existence of a coalition trying to negotiate a CBA does 
not prevent other community interests or representatives from themselves 
making their views known, or even negotiating with the developer as well; 
there should be no official designation of certain groups as the only valid 
community representatives.11

Because the CBA concept is relatively new—and because this type of ne -
gotiation and advocacy can change power dynamics around development—
there has understandably been some pushback on the concept, including 
allegations that this type of community participation is invalid or inappro-
priate. A typical characterization is that of New York City Mayor Michael 
Bloomberg, who complained that these agreements constitute community 
groups attempting to “grab something” from projects.12

Such complaints seem misguided, as community groups have only one 
real source of leverage in CBA negotiations: their ability to publicly support 
or oppose a proposed project. Community groups are well within their rights 
to support a project only under conditions that they feel are  important—i.e., 
if the developer commits to certain benefits, and does so in a legally en-
forceable vehicle such as a CBA. Elected officials deciding whether a project 
should go forward obviously have the right, and many would say the duty, 
to consider the views of interested community members.

Denigration of this dynamic as inappropriate seems indefensible. Close 
scrutiny of government decisions and public dissemination of views on 
public issues are core activities of civic engagement, of which the CBA pro-
cess is an expression. Thus can the CBA process advance the value of inclu-
siveness in the purest democratic sense.

As important as inclusiveness is the value of accountability. In context 
of a development deal, this means that promises made by redevelopment 
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agency13 staff, public officials, and developers regarding community bene-
fits should be treated seriously, made legally binding, and enforced against 
the party that committed to them. Development agreements14 at times treat 
community benefits such as local hiring programs like poor stepchildren, 
by including only vague aspirations and nonbinding goals, rather than 
the detailed, enforceable language used on traditional land use issues like 
project design and infrastructure—not to mention project financing re-
quirements. An important aspect of the CBA approach is that it advances 
accountability by requiring that community benefits commitments are spe-
cific and enforceable.

B. Elements of the CBA Definition

Following are more detailed discussions of the elements of the CBA defi-
nition set forth above.

1. A CBA concerns a single development project

This requirement excludes policies and documents setting forth required 
conditions for a range of projects. Such policies and documents include re-
development plans, general plans, specific plans, zoning laws, and other 
land use documents that might encourage or require specified community 
benefits for particular geographic areas.15 This requirement also excludes 
from the definition of CBA single-issue policies that cover a range of proj-
ects, such as typical inclusionary housing policies or local hiring policies.16 
Similarly laudable community benefits commitments or reforms that should 
not be considered CBAs include ordinances or resolutions that make proce-
dural improvements in the approval processes for specified projects.17

These types of policies and documents are generally enacted through 
an ordinance or resolution, and are legally and conceptually distinct from 
CBAs—even if an advocacy campaign that engenders a new policy can 
look much like a traditional CBA campaign.18 This element of the CBA 
definition is aimed less at preserving the CBA values described above, and 
more at fostering clear analysis and real-world understanding of different 
legal structures.

2. A CBA is legally enforceable contract

Whether CBA commitments can be enforced by a redevelopment agency, 
by community-based organizations, or by members of the public, legal en-
forceability should be a prerequisite for something to be termed a CBA. 
This requirement excludes documents laying out developers’ aspirations 
on issues of interest to the community, such as unenforceable and voluntary 
local hiring programs. It also excludes agreements to negotiate benefits in 
the  future, especially when such negotiations are pushed to a date after the 
project has been approved.19 Finally, this requirement excludes documents 
that appear to be enforceable agreements but whose enforceability is plainly 
suspect, such as the Yankee Stadium agreement discussed in part I.C.2, 
below. All three of these types of documents have been circulated by devel-
opers or elected officials before project approval20 or at time of approval.21
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3. A CBA addresses a range of community interests

To be termed a CBA, an agreement should address a range of issues of 
concern to the community. This requirement excludes single-issue commit-
ments, such as an affordable-housing requirement built into a development 
agreement, a local hiring plan negotiated by a developer and a job training 
organization, or a monetary payment by a developer to a local nonprofit for 
provision of services. Such single-issue commitments, while usually valu-
able, have long been commonplace, and share little in common politically 
or practically with multi-issue, broad-based CBAs.22

4. A CBA is the product of substantial community involvement

One of the core purposes of a CBA is to enable a wide range of com-
munity members to help shape a development that will affect them. Broad 
coalitions were behind the CBAs that put the concept on the map and gave 
the movement momentum.

The requirement of a broadly inclusive process excludes any set of com-
mitments that are simply negotiated directly between a redevelopment 
agency and a developer as part of a larger deal, with such portion desig-
nated a CBA by the agency.23 This requirement also excludes agreements 
that are arranged and negotiated wholly by elected officials, even if one or 
more private organizations sign them at the end of the day. Also excluded 
are agreements for which elected officials exerted so much control over 
purportedly private negotiations that they were in effect negotiating the 
agreements themselves, and pressuring community groups to sign. The 
Bronx Terminal Market agreement, the Yankee Stadium agreement, and 
the Columbia University agreement all suffer from some version of these 
procedural defects, and are discussed below.

Application of this requirement necessitates scrutiny of the actual process 
that resulted in a CBA—a fact-intensive inquiry into dynamics that may be 
open to various interpretations. Nonetheless, engaging in this inquiry with 
regard to purported “CBAs” is necessary in order to protect perhaps the 
most important value of a CBA: its inclusiveness and democratic nature.

C. Definitions, Values, and the New York Experience

As can be seen from the types of commitments excluded by the elements 
of the definition set forth above, application of these criteria may help pro-
tect the CBA concept from being gutted of content and used by develop-
ers and elected officials to dampen community participation and facilitate 
approval of a project. If a purported CBA is not legally enforceable, was 
negotiated primarily by elected officials, or does not address a wide range 
of issues, then it likely has a negative impact on the inclusiveness and ac-
countability of the approval process. Neither the public nor the media—nor 
elected officials themselves—should consider such agreements an assur-
ance that stated community benefits will be delivered.

Several recent high-profile development projects in New York City 
 demonstrate the reality of this concern. In the past three years, three large 
and controversial developments have been approved in New York in 
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 conjunction with agreements that project proponents called CBAs. In each 
case, the negotiation process, at least allegedly, did not satisfy one or more 
of the definitional elements described above; and the resulting documents 
fall short on inclusiveness, accountability, or both.

1. The Bronx Terminal Market agreement 

In early 2006, the New York City Council approved a large, subsidized 
development called the Gateway Center, at the site of the Bronx Terminal 
Market.24 The project, like most large urban development efforts, was con-
troversial.25 At time of project approval, the councilmember whose district 
included the site publicly proclaimed the benefits of a “community benefits 
agreement” executed just prior to the project’s approval.26 The developer 
likewise publicized the agreement on its website regarding the project.27 
The agreement was signed by the developer, a local community college, 
the local chapter of the chamber of commerce, and a nonprofit housing 
developer.28

Critics alleged that one elected official “handpicked” these groups to 
sign the agreement,29 and that the signing groups executed it without the 
benefit of independent legal counsel.30 An inquiry into the facts of the ne-
gotiation process is beyond the scope of this article, but the final agreement 
does demonstrate some important deficiencies.

First, the bulk of the agreement’s commitments are voluntary or aspi-
rational, rather than concrete and enforceable. The agreement contains a 
detailed description of a “first source” program designed to promote local 
hiring—but does not require the project’s tenants or contractors to partici-
pate.31 Retention of local minority- or woman-owned contractors is simi-
larly voluntary32 as is payment of living wages.33 Several provisions require 
the developer merely to “work with” the coalition in the future to develop 
programs that are described in general terms. Other provisions are other-
wise strongly qualified and well short of a firm commitment.34 Although 
almost every CBA contains some imprecise commitments or agreements 
to cooperate in the future, a lengthy agreement in which almost all of the 
commitments contain this type of qualifying language bears the hallmarks 
of a one-sided negotiation.

Second, of the few commitments that are precise enough to be meaning-
fully enforceable, injunctive relief is generally unavailable. With regard to 
the overwhelming majority of the commitments, the coalition’s only rem-
edy is to obtain liquidated damages from the developer—with the amount 
capped for all violations over the life of the project, and no effort to specify 
damages for specific breaches.35 The Ballpark Village CBA36 and several of 
the Los Angeles CBAs, in contrast, are enforceable through injunctive re-
lief, thus giving the community groups ability to ensure that benefits are 
actually delivered.37

Third, none of the agreements is enforceable by the coalition against 
contractors or tenants in the project; this is important for the few commit-
ments the developer is required to impose on contractors, such as the hiring 
and subcontracting efforts in project construction. In contrast, the Ballpark 
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 Village CBA and several of the Los Angeles CBAs allow direct enforcement 
against the legal entities that are actually responsible for performance, 
through incorporation of third-party enforcement rights into relevant con-
tracts such as leases and construction contracts.38 This limitation becomes 
especially important in combination with unavailability of injunctive relief 
against the developer: the Bronx Terminal coalition cannot require the de-
veloper to enforce relevant terms of its leases and contracts, which would 
be the natural fallback remedy where direct enforcement against contrac-
tors and tenants is unavailable.

The vagueness of the commitments and the limitations on enforcement 
options both work against the value of accountability. Although the agree-
ment is technically enforceable, a casual reader such as a neighborhood 
resident or member of the media would be unlikely to untangle the docu-
ment’s severe limitations without legal assistance.

Similarly, the short list of signing organizations—a “Coalition” in name 
only—works against the value of inclusiveness. In combination, these de-
ficiencies raise serious concerns about the impact this CBA had on the ap-
proval process, even if questions about the handling of the negotiation are 
put aside.

2. The Yankee Stadium agreement 

In 2006, New York City approved construction of a new stadium for the 
New York Yankees.39 The project had long been controversial.40 In conjunc-
tion with project approval, several elected officials in New York signed a 
“community benefits agreement” with the Yankees, setting forth certain 
commitments from the Yankees with regard to construction of a new sta-
dium.41 This document smoothed the approval process for the stadium.42

No community-based organizations signed the agreement. While the 
agreement contains a statement by the Yankees that it is enforceable against 
them,43 the agreement contains no commitments whatsoever by any other 
entity, raising the question of whether a lack of consideration makes the 
agreement unenforceable.44

This legal issue points directly to the real-world question of what exactly 
the Yankees were getting in exchange for their commitments. The slate of 
elected officials who signed the document includes the Bronx borough 
president and three members of the city council representing districts in 
the Bronx. An obvious assumption is that the Yankees bargained for the po-
litical support of these politicians in obtaining approval for their stadium 
application, but the agreement contains no such assurances.

In fact, it is unclear in what capacity these officials signed this agree-
ment. They of course were not free to bind the city or any governmental 
entity through this non-publicly-approved document; nor does the docu-
ment claim to deliver their support through city council votes.

These questions about the enforceability and basic nature of the agree-
ment raise obvious questions of accountability. Simply put, the obligations 
the city took seriously with regard to the stadium were set forth through 
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the official, properly conducted land use process. Including these commu-
nity benefits only in a side agreement of questionable enforceability that 
was not publicly approved demonstrates a lack of commitment to these 
issues, and hinders accountability and inclusiveness.

At the time the agreement was executed, it was billed as guaranteeing 
certain community benefits, an assertion the local media did not question.45 
However, as of early 2008, it appears the agreement has not been imple-
mented.46 It seems likely that enforcement rights by community members, 
and a legal document of clearer enforceability, would have avoided this 
failure of implementation.

3. The Columbia University agreement

In late 2007, the New York City Council approved plans for a large ex-
pansion of Columbia University.47 Although the project was extremely con-
troversial,48 city officials strongly supported project approval.49

A day before the project was approved, Columbia University had en-
tered into a “Memorandum of Understanding” (“MOU”) with the West 
Harlem Local Development Corporation (WHLDC), a nonprofit entity 
established for the purpose of negotiating a community benefits agree-
ment with Columbia, as described in Debra Bechtel’s article in this issue.50 
Columbia University has stated that it was asked by the city to negotiate 
community benefits with the WHLDC.51 This MOU was publicized by city 
officials at time of project approval, and was described in the media as a 
“community benefits agreement” that had been “completed.”52

However, the process and outcome of the negotiations to date raise 
serious questions about both inclusiveness and accountability. As a New 
York nonprofit, the WHLDC is controlled by its board of directors.53 The 
WHLDC’s by-laws allot nine seats on the board to persons designated by 
local elected officials, out of a board of up to twenty-eight members.54 In 
order for the WHLDC to take action, the bylaws specify that for most mat-
ters a majority plus two of the board is needed—and that a supermajority 
of two-thirds is needed for approval of a community benefits agreement.55

These provisions combine to provide the elected officials sitting on the 
board with tremendous influence over any WHLDC action—and possibly 
veto power over a CBA approval, depending on the size of the board at a 
given time, and how many of the elected-official seats were filled.56 The 
WHLDC therefore cannot be taken as a vehicle for independent community 
involvement in the CBA negotiation process. Columbia nonetheless charac-
terizes the WHLDC as “comprised of representative members from various 
community constituencies” with no mention of the major role of elected of-
ficials.57 Several WHLDC board members representing community-based 
organizations and local landowners resigned during the negotiation pro-
cess, citing “concerns with the WHLDC’s alleged disconnectedness with 
the community and lack of transparency.”58

The MOU itself is not an enforceable promise of community benefits. It 
describes a series of benefits—mostly monetary payments—on which there 
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is “agreement in principle,” and states that those benefits “shall be pro-
vided to the local community in a CBA setting forth the specific and various 
benefits that shall be executed.”

The substance of the MOU is thus simply an agreement to negotiate in 
the future—but of course, there is no guarantee that future negotiations 
will result in an agreement. Columbia has already received its project ap-
proval, so its incentive to negotiate in good faith is diminished. The MOU 
may function as a political commitment on the substance of the benefits 
described, but it does not provide a legal means to hold the university to 
the substantive terms set forth therein.59

However, by having the surface appearance of a legal agreement on 
community benefits, and the imprimatur of a private nonprofit, the MOU 
sends the message that the community was heavily involved and that com-
munity benefits were obtained prior to project approval. The WHLDC 
trumpeted the MOU’s enforceability, characterizing it to the press as an 
“enforceable document.”60 However, this MOU, nonbinding on the sub-
stantive benefits it describes, and negotiated with a nonprofit heavily in-
fluenced by elected officials working outside their established roles in the 
land use development process, works against the CBA values of inclusive-
ness and  accountability.61

As with the Yankee Stadium process, one presumes that commitments 
from Columbia that were taken seriously by the city were addressed 
through the land use approval process prior to project approval, rather 
than left for future negotiations with a powerless and semiprivate entity 
while the project moves forward.

D. Roles of Elected Officials and Community Groups

While this article does not undertake an extensive inquiry into motives 
and processes regarding the above-described agreements in New York City, 
a few points are clear from media accounts and the agreements themselves. 
In all three of these agreements, elected officials were very closely involved 
in negotiations, to the point of actually signing the Yankee Stadium agree-
ment. The documents resulting from these processes suffer from serious 
questions of enforceability, as described.

Close involvement of elected officials in CBA negotiations can cause 
problems in addition to the obvious issues of inclusiveness and account-
ability discussed above. There are serious issues of propriety and legality 
when governmental officials try to influence the land use process by act-
ing outside their legally-defined roles. A developer might argue that CBA 
commitments made under the “duress” of pressure by elected officials 
constitute improper governmental takings, or are invalid as resulting from 
governmental action outside of the established approval process. When an 
elected official with no designated role in the land use approval process 
attempts to negotiate a contractual agreement with a developer regarding 
terms of a land use development project, it raises questions of use and mis-
use of governmental power. These questions bear further analysis.
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However, it is plainly legitimate for an elected official to make clear to 
a developer that he or she will consider the degree of community support 
for a project in deciding whether to grant discretionary project approvals; 
to encourage governmental staff to require certain developer commitments 
through the accepted land use approval process; to inform the developer, 
governmental staffers, and the public of factors that the elected official will 
consider relevant in voting on discretionary approvals for the project; to 
keep apprised of the status of private CBA negotiations; and to facilitate 
CBA negotiations by keeping the developer, coalition members, and the 
public informed as to project parameters and community benefits that that 
the government is demanding.

When elected officials respect these roles, community groups benefit be-
cause they are free to make their views known to the public and all relevant 
elected officials, they have good information about the project, and they 
can negotiate in good faith with an amenable developer. Developers ben-
efit in their negotiations with local government because all such negotia-
tions occur through well-established land use approval processes and staff 
contacts; developers also benefit in their community engagement because 
they can choose to negotiate freely with community-based organizations 
in order to obtain broad community support where a deal is possible—or 
to decline to do so if they feel they do not need community support. Local 
government benefits because projects with CBAs can go forward with 
broad public support, enforceable community benefits, and a minimal risk 
of litigation.

This is not to say that every attempted CBA negotiation will result in an 
agreement. However, all parties in land use development can benefit from 
the CBA process when roles are respected, the process is inclusive, and 
there is a shared goal of legitimate commitments on all sides. Past CBAs 
that met the definition set forth above advanced the values of inclusiveness 
and accountability; the recent New York City agreements stand in sharp 
contrast.

II. Private versus Public CBAs

This section describes the two most common types of agreements that 
have been called CBAs. Private CBAs are enforceable agreements between 
community-based organizations and developers. Public CBAs are commu-
nity benefits commitments set forth solely in a development agreement, 
but resulting from a broadly inclusive, focused process.

Not every CBA meeting the definitions set forth in Part I will fit neatly 
into one of these two categories, but differentiating between them, and un-
derstanding the important legal ramifications of each arrangement, will 
assist all parties in thinking through options, and also will foster clear dis-
cussion and analysis in academic and planning circles.

The central distinction between the types of CBAs discussed here is 
whether private community groups can enforce the commitments regarding 
the project. Public CBAs, while laudable, fall short in this regard, requiring 
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ongoing political pressure and involvement by the public to ensure that 
community benefits commitments are in fact implemented. This section dis-
cusses the real-world importance of that issue and describes several legal 
mechanisms through which community groups might obtain enforcement 
rights to community benefits regarding a project.

Ability to enforce legal commitments is especially important in this 
context because the community organizations are the first “side” to 
perform in the essential CBA bargain: community support at time of ap-
proval in exchange for specified community benefits as the project is built 
out. Once a project has been approved, the influence of a community 
group (and even of local government) over the project is substantially 
diminished. Contractual enforcement rights therefore may be the only 
way to ensure that developers follow through on community benefits 
commitments.

This dynamic is especially apparent when successor landowners, ten-
ants, and contractors become involved; these entities were not present for 
the initial negotiations, and likely have no relationship with community-
based organizations, regardless of continued good intentions of the initial 
developer. Legal enforcement rights are thus even more important with 
regard to these parties.

A. Private CBAs: Enforceable Stand-Alone Agreements Between 
Community Groups and Developers

A private CBA is a legally enforceable contract, signed by community 
groups and by a developer, setting forth a range of community benefits 
that the developer agrees to provide as part of a development project. In 
exchange, the community groups agree to support the project through the 
approval process, to refrain from lobbying against it, and/or to release 
legal claims regarding the project. Each party can enforce the other side’s 
promises, and the developer commits to passing relevant commitments on 
to successors, tenants, contractors, and so forth. The redevelopment agency 
overseeing the development is not a party to this type of agreement al-
though it may incorporate some terms of the agreement into its deal with 
the developer.

From a legal perspective, this type of CBA clearly provides the strongest 
result for signing community groups, as they obtain the right to enforce the 
commitments contained therein, as well as final approval of CBA language 
(subject to the negotiation process, of course).

Although the public approval process provides the backdrop for ne-
gotiation of a private CBA, these purely private agreements are not sub-
ject to the wide range of legal strictures on governmental action. Thus the 
substance of a private CBA is not restricted by the Takings Clause, Equal 
Protection Clause, Privileges and Immunities Clause, statutory preemption 
concerns, or state and local land use laws. One can hypothesize circum-
stances in which governmental pressure on a developer to enter into a CBA 
would cause a CBA that is technically private to constitute governmental 
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action; but in absence of such circumstances, the typical private CBA does 
not implicate the laws that constrain local governments. Examples of pri-
vately-enforceable, stand-alone CBAs include:

• Ballpark Village CBA, San Diego, 2005
• Atlantic Yards CBA, New York City, 2005
• Los Angeles International Airport CBA, Los Angeles, 2004
• Hollywood & Vine CBA, Los Angeles, 2004
• Marlton Square CBA, Los Angeles, 2002
• SunQuest Industrial Park CBA, Los Angeles, 2001
• The “Staples” CBA, Los Angeles, 2001
• NoHo Commons CBA, Los Angeles, 2001

This list is nonexhaustive. Details on these CBAs can be found else-
where.62

B. Public CBAs: Enforceable Agreements Between Governmental Entities 
and Developers, Resulting from a CBA Campaign

A public CBA is a series of community benefits commitments that are 
contained within a development agreement (and perhaps other documents, 
resolutions, or permits related to the approval process). Distinguishing 
these commitments from routine development agreements—which fre-
quently contain aspects that can fairly be called “community benefits”—is 
that these commitments result from substantial community participation 
by a broad-based coalition, they address a range of issues, and they are 
treated in the development agreement and other public documents as de-
tailed and enforceable.

Because development agreements are contracts entered into by public 
entities, commitments contained within them are subject to the range of 
restrictions on governmental actions, often including federal constitutional 
restrictions like the Takings Clause and the Equal Protection Clause; federal 
statutory proscriptions like the preemption doctrines written into ERISA63 
or derived from the National Labor Relations Act;64 and the various stric-
tures of state and local law, including widely divergent land use and devel-
opment codes, redevelopment laws, and so forth.

Examples of public CBAs include the commitments related to the Cher-
okee-Gates Rubber redevelopment project in Denver, 65 the Yale Cancer 
Center project in New Haven,66 and the Oak-to-Ninth project in Oakland.67 
(This list is also nonexhaustive.)

C. Enforcement Issues with Public CBAs

In general, a redevelopment agency that enters into a development 
agreement is the only entity likely to be able to enforce it (although, as 
discussed below, private enforcement possibilities may occasionally exist). 
However, failure of a redevelopment agency to enforce its negotiated com-
mitments is a real possibility.68

Several factors contribute to this danger. As staff of planning depart-
ments and redevelopment agencies move on to subsequent projects, 
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monitoring and enforcement of community benefits commitments in past 
development agreements projects may receive inadequate attention. This 
natural shift in focus may combine with an institutional bent toward main-
taining cooperative relations with developers, which is in tension with a 
firm monitoring posture. In addition, elected officials and staff members 
who negotiated the community benefits may have left local government by 
the time those commitments need to be enforced.

Aside from simple lack of enforcement, there is always the possibility that 
the redevelopment agency will amend the development agreement after 
project approval. A developer may assert changed conditions and request 
an amendment to any aspect of its deal, and rolling back certain community 
benefits could easily be folded into such a request. Although amendment 
of a development agreement would require public notice (at least in most 
states, for most types of public entities), an agenda item describing such an 
amendment could easily be phrased in anodyne terms, buried in a consent 
calendar, or both. Even if interested community groups are alert to the pos-
sible amendment, the political dynamic is completely different once a project 
has already been approved, and it may be difficult to hold on to community 
benefits victories achieved years ago at the time of project approval.

For these reasons, community groups interested in seeing strong imple-
mentation of public CBAs will need to closely monitor developer and rede-
velopment agency performance and may need to bring political pressure 
on the redevelopment agency to maintain and enforce terms of its develop-
ment agreement. There is no guarantee of success in these efforts.

1. Mechanisms for Private Enforcement of Commitments 
in Development Agreements

Because of the uncertainty of governmental enforcement, a public CBA 
is clearly not as good a result for community-based organizations as a 
private CBA. There is simply no substitute for enforcement rights by the 
groups that advocated for the commitments in question. The reporting and 
meeting requirements that can be folded into a private CBA are also crucial 
to ensuring strong implementation.

Most community benefits coalitions understand this, and press for pri-
vate enforcement rights; however, such rights are not always winnable. 
Any CBA is a result of a complex set of factors, including particulars of the 
development such as: the various costs and benefits of the project; particu-
lar project components; financial projections on both the developer side 
and the public side (such as amount of subsidy and/or infrastructure re-
quirements); attitude of the elected officials and staff; developer willing-
ness to negotiate with multiple parties; breadth of the community coalition; 
strength of community advocacy; local media coverage; and so forth. In 
difficult political environments, a private CBA may well be unattainable for 
interested community groups, due to factors well beyond their control. In 
such settings, a public CBA may constitute a huge win, and with sustained 
political pressure should deliver the promised benefits even without pri-
vate enforcement rights.
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However, community groups wishing to be able to enforce commit-
ments of a public CBA have a few options, even if they have not been able 
to win a contractual commitment directly from the developer (i.e., a private 
CBA). First, local or state law might give affected members of the public a 
limited right to force the redevelopment agency to enforce its contractual 
commitments made for the benefit of the public, either through a writ ac-
tion or otherwise.69 Such litigation would likely be difficult and expensive 
for community-based organizations, however, and subject to the limita-
tions of the law that provides the right of action. This possibility also does 
not address the danger that after a project has been approved, a redevelop-
ment agency and the developer could amend the development agreement 
to reduce community benefits.

Second, public CBA commitments could be made enforceable by private 
individuals or organizations through a private enforcement clause in the 
development agreement, in essence making the public (or even a desig-
nated organization) an intended third-party beneficiary of specified terms 
of the development agreement. A CBA in San Jose reflects this approach.70 
State law in California actually requires use of this approach for certain af-
fordable housing covenants.71

Community-based organizations might therefore consider pressing for 
third-party enforcement rights in the development agreement when a de-
veloper refuses to negotiate a private CBA. It is likely to be a rare situa-
tion where this can achieved, however, since the developer will still have 
to agree to such language. In addition, few redevelopment agencies will 
want to designate a particular organizations as having enforcement rights 
greater than that of the general public; and few developers will want to 
give unspecified members of the public the right to bring a lawsuit to en-
force terms of the development agreement.

A third option, potentially more attractive to all parties, is an enforce-
able agreement between the redevelopment agency and community-based 
organizations, as described below.

2. Enforceable Agreements Between Community Groups 
and Governmental Entities

Community-based organizations can themselves enter into a binding, en-
forceable contract with a redevelopment agency that is overseeing a large 
development. In this type of agreement, the redevelopment agency agrees 
to certain community benefits commitments related to the project, and in 
exchange the community-based organizations release legal claims regard-
ing the project.

From a strictly legal perspective, this is a well-established settlement 
agreement. Governmental entities facing litigation over the legality of their 
actions routinely enter into settlement agreements with private parties; and 
these settlement agreements can and usually do contain enforceable com-
mitments regarding future governmental action. And of course there is no 
requirement that a party has to wait until a lawsuit is filed in order to enter 
into a contract releasing claims.72
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Contents of such a settlement agreement could include things that the 
community groups want the redevelopment agency to do, as well as those 
that they want the redevelopment agency to ensure that a developer does. 
Both of these types of commitments are reflected in two recent agreements 
between the City of Oakland’s redevelopment agency and various com-
munity-based organizations.

These contracts, styled “Cooperation Agreements,” concern the afford-
able housing commitments in the Uptown development project, approved 
in 2004,73 and the Oak to Ninth project, approved in 2006.74 The primary 
subject of each agreement is the actions the redevelopment agency will 
take regarding affordable housing at the project in question.75 The Uptown 
cooperation agreement requires the agency to itself develop an affordable 
housing project on a particular parcel of land, with specified time frames, 
financing amounts and sources, affordability levels, and so forth.76

The Oak to Ninth cooperation agreement likewise requires the agency 
to develop affordable housing projects on specified land, with certain con-
ditions and funding sources.77 In exchange for these commitments, each 
cooperation agreement includes a release of claims regarding the project 
from each signing community group.78

Of particular importance, however, is the fact that these cooperation 
agreements go beyond simply including agency assurances regarding its 
own actions, to include enforceable commitments regarding the agency’s re-
lationship with the developer of the larger project that surrounds the parcels 
dedicated to affordable housing. The Uptown agreement describes key terms 
of the agency’s agreement with the developer, including amount of subsidy 
and the affordable housing requirements placed on the developer’s units; 
it then sets forth the agency’s commitment not to amend the development 
agreement in a way that would (1) reduce the developer’s affordability com-
mitments, (2) increase the financial assistance provided to the developer, or 
(3) interfere with the agency’s obligations with regard to the affordable units 
it will develop under the remainder of the cooperation agreement.79

The Oak to Ninth cooperation agreement is less detailed on these points, 
but it does contain the agency’s commitment that it will not permit the de-
veloper to develop commercial portions of a specified parcel in a manner 
that would interfere with the agency’s fulfillment of its responsibility to 
construct affordable housing on other portions of that parcel.80

Through these provisions, both of these agreements grant community 
groups legally enforceable rights with regard to actions of both the rede-
velopment agency and the developer—even though the developer did not 
enter into a contract directly with the community groups in either case.81 
Although the primary focus of these agreements is on the actions of the 
redevelopment agency that signed them, they provide legal assurance that 
the agency’s deal with a developer cannot be changed after the project is 
approved (at least on certain key points).

The Oakland redevelopment agency’s entry into this kind of agreement 
is a laudable effort to provide accountability to the public and interested 
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community members. By providing this accountability with regard to its 
community benefits commitments—i.e., by making these commitments en-
forceable, rather than merely aspirational—the agency was able to generate 
stronger public support for its projects, and forestall litigation as well.

There are other examples of community groups entering into settlement 
agreements that require governmental entities to provide community bene-
fits. The 2004 CBA covering the modernization of Los Angeles International 
Airport (the LAX CBA) was entered into by multiple community-based 
organizations and the Los Angeles World Airports Authority (LAWA), the 
governmental entity that operates the airport. The basic dynamic was very 
similar to that of a standard private CBA negotiation: LAWA was in effect 
the developer of the program of improvements at issue, and it needed ap-
proval from the Los Angeles City Council before the program could move 
forward. In these respects, the standard three-way dynamic among a coali-
tion, a developer, and a decisionmaker was in effect.82 Technically, however, 
the LAX CBA was a settlement agreement, as the coalition’s primary con-
sideration under the agreement was a release of claims regarding airport 
modernization projects.

In 2007, four community-based organizations signed a “term sheet” speci-
fying in general language the community benefits to be provided in the Grand 
Avenue redevelopment project in Los Angeles. (The project’s development 
agreement spells out those terms in greater detail.) Both the redevelopment 
agency and the developer also signed the term sheet, which included a lim-
ited release of claims and a nonopposition clause binding on the community 
groups. This document thus contains aspects of both a private CBA and the 
settlement agreement approach described in this section.

Because the settlement agreement approach offers a way around a recur-
ring accountability problem, it bears consideration by community-based 
organizations advocating for a CBA, especially when the developer will 
not negotiate directly with private organizations.

3. Summary of Private Enforcement Options for Commitments 
in Development Agreements

In sum, the author sees four possible mechanisms for private, community- 
based organizations to enforce community benefits commitments that 
would usually be contained in a development agreement. First, private 
organizations can negotiate a private CBA as discussed in part II.A, rep-
licating and/or going beyond the commitments set forth in the develop-
ment agreement. This provides the strongest and most direct enforcement 
mechanism.

Second, state law might provide a private cause of action to force a re-
development agency to enforce terms of its deal with a developer, as dis-
cussed briefly in part II.C.1. However, the availability of such a cause of 
action would not prevent the redevelopment agency and the developer 
from simply amending the development agreement after the project has 
been approved.
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Third, a development agreement itself could contain a private enforce-
ment mechanism, such as a public right of action or a standard third- party-
beneficiary clause, as discussed in part II.C.1. Again, however, the existence 
of such a clause at time of project approval would not prevent subsequent 
amendment of the development agreement—perhaps even an amendment 
to remove that enforcement clause.

Finally, as discussed in part II.C.2, private parties such as community 
groups could enter into an agreement with a redevelopment agency re-
garding a project, requiring the agency (1) to execute a development agree-
ment only if it contains certain terms, (2) to refrain from amending those 
terms, (3) to enforce those terms against the developer, and/or (4) to pro-
vide certain community benefits itself. Coalition consideration provided in 
such an agreement would be a litigation release, making this a settlement 
agreement, although additional community support would naturally be 
seen as a benefit by agency staff, elected officials, and the developer.

Conclusion

The widespread national interest in CBAs and related tools indicate that 
the issues addressed in this article will be relevant for some time. Misuse of 
the CBA terminology and concept is a serious danger, because of the real-
world consequences involved. Community-based organizations may press 
for a CBA process because they see it as a tool for addressing inequality and 
changing the balance of power around development decisions. The New York 
experience suggests that supporters of controversial projects see a different 
type of potential in the term and concept: the potential to control and limit 
community involvement and dampen opposition to controversial projects.

How the CBA concept is used in the future will determine whether 
the tool itself can truly change the development process for the better, or 
whether it ends up merely consolidating the power of interests that already 
exert the bulk of control over the development process: elected officials, their 
staffers, and the developers themselves. Reserving use of the term CBA for 
agreements that result from a truly inclusive process and that involve le-
gally enforceable commitments can help this tool continue to be a powerful 
mechanism for changing the outcomes of urban economic development.
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70. See a discussion of the CIM CBA in Gross et al., Community Benefits 
Agreements, supra note 1, and online at http://www.communitybenefits.org/
article.php?id=568 (last visited Mar. 14, 2008).

71. See California Health & Safety Code § 33334.6(e)(7) (requiring that cer-
tain affordability covenants run with the land and be made enforceable by “the 
community” (as defined elsewhere), by residents of covered units, by appli-
cants for those units, and by certain other parties).
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73. See City and Agency resolutions described at http://www.oaklandaudi
tor.com/reports/forestcity_uptown.pdf (last visited Mar. 14, 2008).

74. See Agency resolution set forth at http://clerkwebsvr1.oaklandnet.com/
attachments/14144.pdf (last visited Mar. 14, 2008). The Oak to Ninth project 
was eventually the subject of litigation over the validity of a referendum pe-
tition filed with regard to the project; as well as litigation over the project’s 
environmental analysis. See Christopher Heredia, Oak-to-Ninth project foes win 
ruling, S.F. Chron., Nov. 23, 2007, at B4; Chip Johnson, No end in sight for war 
over Oakland’s Oak to 9th project, S.F. Chron., May 25, 2007, at B1.
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velopment agreement, negotiating a direct agreement with the developer on 
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79. After describing terms of the development agreement, or “LDDA,” the 

agreement provides as follows:
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LDDA that: (1) reduces the affordability levels or the number of affordable 
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Agreements, supra note 1, and online at http://www.communitybenefits.org/
article.php?id=565 (last visited Mar. 14, 2008).
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